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Lrully pallall Gaail Lgd Alaiday Yla 1349 (A LY Gl g JiSs Oy dial) cilaladd)
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a31977 ale LIAMCO " sSalyl dpiab b jalall Ll alasi o a] dpulia Ay
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°_ International law Reports, 1967, vol., 35 p. 136- 192 Annuaire Suisse de Droit international, 1962.
P. 283.

X0 v .. La société étrangére apportait a I'Etat iranien une aide financiére et technique comportant pour
elle des investissements, des responsabilités et des risques étendues. Il apparait des lors normal
qu’elle soit protégée contre des modifications legislative susceptible de modifier 'économie du
contatm et quune certaine sécurité juridique lui soit assure, ce que ne pourrait lui garantir
l'application pure et simple de Doit iranienm qu’il est au pourvoir de I'Etat iranien de modifier...".

2L Libyan American Oil Co., V. Gouvernment of Libya, in I.L.M. 1981. Vol 20. P. 1-87.

2. "Elle est conformes au principe de linviolabilité des contrats reconnu éaglement en Droit interne
et en Droit international... Cette des lois".
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Contractual Stabilization clause

aliea Lopatl) 138 29 Yoo dsal) alhal) el Ay ) agiadl B L) Y gl 1aa Sy

O (18 Aaliua Gy ¢ i) saiinally Abpdaall Adpal (o abipall dndl Gagual (s
2, oY) et o gha) gL cdy MUY dubladl) Ml aBUY gl ¢ gl

3 adlaiall gl LAl g AgLA JSpally il a8 ABaN Ay il cBaad gkl N

Ot I L) 2B a (15) Balall Ale il La el Jliag cATiilga (90 2Bal) Ao (g pud

Ao el o oSa ¥ a5k all) g pla A (Aial) L) @ld gaaly gl Ags

31602 —ilad) gasall Al ay Sl ve a0 -2
%. N. Davidm Le clauses de stabilit¢ dans les contrats pétroliers, questions d'un praticien, clunet
1986. P. 79.
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%. "Ne pourront étre appliquées a la société. Sans son accord préalable, les modifications qui,
pendant la durée de la convention, seraient apportées aux dispositions des textes ci- apres".

: kil
2307 sa — Gl gyl =4l Sl 2 2aaf Lo
S. Asantem Stability of contractual relations in the transnational investment process, in I.C.L.Q.

1979. P. 401.
Ph. Leboulanger, Le contrats entre Etats et entreprises étrangére, These, Paris, 1982. P. 125.

616 Gl aaall —ald 2sana 2 -2
(el )

A. Maniruzzaman, Some reflections stabilization techniques in international petroleum, gas and
mineral agreements (2005) 4 international Energy Law & Taxation Review 96.

%1 Est applicable "Le doit tunisien en vigueur a la date de la signature du present contrat... les
arbitres statueront sur la base de I'€quité et Droit tunisien applicable a la date de la présente
convention".

%_ However, it should be noted that the interpretation of the requirement, "except by mutual consent
of the parties", may give rise to problems in practice in the absence of a procedure envisaged by the
parties whereby such consent would be given. G. Joffé, P. George and C. Searle, Expropriation of oil
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Oa o Lgade GLEY) Aty saiieall 4918 clilada o dha) plginl pie Jla b saiial) mllas
Lo 32001 AleUNCITRAL Lafsall 5)lail) 48 a1 Loyl apsasl) 4ia 43,80 La 13ag cabal)
2% Link- Trading Joint Stok Company v Moldova

o Agalse B adal) Gagual b 39 Lay AaTeY) (pSay ¥ ASlE AGLal) Ay 1t Ladg
) £ 5L Laldl gl g3 aelg bl 13) Aald caolgil) odgy (hati ABaY Agay pdd Sl
oz g Al Al cilingd) aaiaw Adlad) 038 (8 (Adpiaal) Adgall gl ¢y g3laY Guudes
AR Jaaa Lapdal) Wyjaliaag Ailagll Lgahate o Jgall 5ol Tase alal Lguads 4dgal) asal
Llsa) pae ablatall el oy pidl) il Japd Laal S0 U cag - Lgslaslaag gall e aY
sLgs) of ool LaS JS8y Nial) agaal Jaaaty uihag Glaypdl g IR ¢ Adsdaal) Agall ol
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Legislative Clauses

and gas investments: Historical, legal and economic perspectives in a new age of resource (2009) 2/1
Journal of World Energy Law & Business 3.

#_ ). Gotanda, Renegotiation and adaptation Clauses in Investment Contract, Revisited (2003) 34L6
Vanderbilt Journal of Transnational Law 1461.

G. Joffé, P. George and C. Searlem Expropriation of oil and gas investments: Historical, legal and
economic perspectives in a new age of resource nationalism (2009) 2/1 Journal of World Energy Law
& Business 3.

11IC 153 (2001) www.labin.ru/files/Link-Trading-Moldova.pdf. (last visited on 12 th July 2009),
Paris. 73-86. See also Sapphire Internationa; Petroleum Limited v National Iranian Oil Company 36
ILR 136 (1967). See also TOPCO v. Libya I.E.T.L.R. (2006) p. 91.
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8. 7. Gao, International Petroleum Contracts: Current trends and new directions (Graham and
Trotman: London 1994) 13.
®. D. E. Vielleville, Sovereigntly Over Natural Resources Versus Rights Under Investment
Contracts: Which One Prevails? (2008) Global Energy Law & Regulation Portal.
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plsal Gl sta i Yy cclag pdill) laal (A i) Tasall g8 —agilall mlualy Auifin (5 !
Al odgd sl olad) b cuoad AN —Bagiaa Ay assadl)
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International Stabilisation Clause

(Aol — A Lag) 490 AR ) Taliied) godll 138 b o ) L) Japdi iy

A R e @AY Joall o Atgal) cjlafitd dlasy Gl Jaall o Adgall Lgaagay dgasi

doad) (Al galinn lluany ) pdall (3lad) Wil (e sl JLAT) gf cAmy i cBgaa 5100

Al A aladl Asal) 0 gilal alsal ¢ sSia Gulal) 12 o . gl B Galalal) pLasY)

O b ABY) 01a b s lael) Joall bl b Alalall Ay clalind) LRI dgalally

al) s Lgda 3 ) ABMally aSail) B g Lalin) g pmdiall dbaional) Adgal) 4 2
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¥_ T. Wells, Using Tax Incentives to Comete for Foreign Investment: Are they worth the cost?
(2001) International Finance Corporation/ Forein Investment Advisory Service occasional paper.

% This is to minimize the chances of the contract from being breached unilaterally by the host
government. In the event of a breach, the HG will be liable not to its national laws, but to an external
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law. Where there is a conflict in the contract between the Host Government and the investor, the
dispute can be referred to international law. See: A. G. Adaralegbe, Legal Protection Techniques for
Foreign Investment and their Effectives in the Petroleum Sector of Developing Countries: A cas
study of Nigeria, (Unpublished LLM Dissertation submitted to the CEPMLP, University of Dundeem
2003) 7.
%_ . Gotanda, Renegotiation and Adaptation Clauses in Investment Contracts, Revisited (2003) 34/6
Vanderbilt Journal of Transnational law 1461.
% A. Maniruzzaman, The pursuit of stability in international energy investment contacts: A critical
appraisal of the emerging trends (2008) 1/2 Journal of World Energy Law & Business 121.
%_ These would include fair and equitable treatment and ensuring full protection and security of the
foreign investment, and in some cases, to respect contractual undertakings entered into with the
investor.
%_ Each Contracting Parly shall, in accordance with the provisions of this Treaty, encourage and
create stable, equitable, favorable and transparent conditions for Investrs of other Contracting Parties
to make Investments its Area.

f o SN pgal) la)
www.ena.lt/pdfai/Treaty.pdf.
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¥_ The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed by the
parties. In the absence of such agreement tge Tribunal shil apply the law of the Contacting State party
to the dispute (including its rules on the conflict of laws) and such rules of international law as may
be applicable.
f o SN pgal) la)
https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/CRR-English-final.pdf.
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“I_ G. Verhoosel, Forein Investment and Environmental Regulatory change developing and transition
Economies: How to reconcile the tension for the benefit of technology transfer (2004) Institute for
Environmental & Energy Law.

See: 17 U.N GAOR, G.A res 1803 (XVII), Permanent Sovereignty over Natural Resources U.N. Doc.
AJ2217 (1962). Available at: Supp. (No. 17) at 15.

Visited on 12/2/2011 http://www1.umn.edu/humanrts/instree/c2psnr/htm.

Expropriation or, Article (4) of this resolution provides that: Nationalization security or the,
requisitioning shall be based on grounds or reasons of public utility, national interest which are
recognized as overriding purely individual or private interests, both domestic and foreign. In such
cases the owner shall be paid appropriate compensation in accordance with the rules in force in the
State taking such, compensation gives rise to a controversy upon agreement by sovereign States and
other, measures shall be exhausted. However settlement of the dispute should be made through
arbitration or, parties concerned international adjudication...

“2. p. Bwegerm Renegotiation and Adaptation of International Investment Contacts: The Role of
Contact Drafted and Arbitrators (2003) 36 Vanderbilt Journal of Transat onal Law 1347.
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4.3, Asante, International law and foreign, For more details about these rules investments: a
reappraisal (1988) International and comparative law quarterly 590.
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http://ita:law.uvic.ca/documents/WorldBank.pdf.
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. Freezing clauses are desined to make inapplicable to the investment. They are so named because
they aim to freeze the law of the host state with respect to the investment project. It works to freeze
the legal and fiscal systems of the host country as relates to the state contract. By so doing, the
contract is not affected by any changes in law or the tax regimes in the host country throughout its
tenure.

See:

p. Cameron, Stablisisation in Investment Contracts and Changes of Rules in Host Countries: Tools
Oil & Gas Investors (2006) Association of International Petroleum Negotiators.

Maniruzzaman, A.F.M., Some Reflections on Stablisisation Techniques in International Petroleum,
Gas and Mineral, Vol 3 Issue 1 OGEL (March 2005 at:

www.gasandoil.com/ogel.

2631 5o — i) gyl — a2 gens o =

“"_ F. George, Managing Expropriation Risks in the Sector: Steps for Foreign Investors to Minimise
their Exposure and Maximise Prospects for Recovery when Takings Occur (2005) 23/1 Journal of
Energy and Natural Resources 36.

“8_ Concession shall not be annulled by the Government and the terms therein contained shall not be
altered either by general or special legislation in the future or by administrative measures or any other
acts whatever of the executive authorities.

See: Paasivirtam E., Participation of States International Contracts and Arbitral Settlement of
Disputes (1990), 162; Cameron, P.D., Stabilisation in Investment Contracts and Change of Rules by
Host Countries: Tools for O & G Investors, AIPN Final Report (2006) at:

http://Iba. legis.state.ak,us/sga/doc-10g/2006-07-05-aipn-stabilisation-cameron-final.pdf.
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- For example comes Latin American infrastructure model agreement 2000s It provides that:
Specific Juridical Stability: The State guarantees and the Recipient Company that this Investment
Contract the Project Agreements and the State Institution Authorizations, in each case in relation to
the Investments and the Project, shall enjoy absolute legal stability in accordance with the Legal
Framework in Effect. Accordingly, neither the Investment Contract, nor the Project Agreements nor
the State Institution Authorizations may be modified by laws or other disposition from the State of
any type that affect them or by changes in the interpretation or application thereof and each thereof
in which the State is a party may only be modified by the mutual written agreement of the Parties that
expressly evidences such modifications.

.S, Montembaultm The stabilization of state contracts using the example of oil contracts A return
of the Gods of Olympia (3003) 6 Internal onal Business Law Journal 593.

%L Indonesia between Pertamina and Overseas Petroleum Investment Corporation and Treasure Bay
Enterprise Limited, Para 17.2.

Mentioned in: Al Faruque., Typologies, Efficcacy and Political Economy of Stabilisation Clauses: A
Typical, Vol 5 Issue 1 OGEL (November 2007 at:

www.gasandoil.com/ogl.

%2_ The clause does not work to stop new laws from being passed, or prevent the amendment of
existing laws, but rather tries to allay any negative effects of the new or amended law on the
economic equilibrium clause, the state is no longer prevented from taking action, but undertakes to
put the investor back in a position where the latter is compensated for losses investor back in a
position where the latter is compensated for losses incurred as a result of such action.
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%.'S. Jeswaldm Renegotiating International Business Transaction: The continuing struggle of life
against from (2001) 35 The International Lawyer 1507.

*. The clause adds: In the even of the occurrence of a Change in Law (including a Change in Law
that becomes applicable to the Company because of damage to and the restoration of the Plant) that
requires a material modification or a material capital addition to the plant, which is completed by the
Company, or in lieu thereof or in addition theretom an increase or decrease in operating costs
including the use or quality of fuel or consumables by the Plant, and this Agreement is not terminated
by... pursuant to Article..., the Company will be entitled to receive Recovery Allowance payments
under... from... to recover fully the costs of complying with the Change in law, including the costs
of any material modifications or material capital additions to the Plant that are necessary for the
Company to come into compliance with the Change in law. The amount of any Recovery Allowance
due under this Article shall be determined pursuant to Article.

%. Mentioned in: Al Faruge, A., Typologies, Efficacy and Political Economy of Stabilisation
Clauses: A Typical, Vol 5 Issue | OGEL (November 2007) at:

www.gasandoil.com/ogel.

fis SN wdsall ksl —%
http://usIf.practicallaw.com.
. 'W. Thomas and G. Ndi, Stabilizing International Investment Commitments: International Law
versus Contract Interpretation (1996) 31 Texas International Law Journal 215; E internationalization
and stabilization and stabilization of contracts versus state sovereignty, passivirta (1989) British
Yearbook international law.
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%_ "Change in Law": Shall mean (d) has a material adverse effect on the Company, the Plant or the
return (not of tax) to the investors of the Company.

. The contracting parties agree on that the costs of compliance be determined or verified by an
independent expert before payment.

. A. Adaralegbe, Stabilizing Fiscal Regimes in Long- Term Contracts: Recent Developments from
Nigeria (2006) 1/3 Journal of World Engery Law & Business 104; Al Farugue, A. Stability in
Petroleum Contracts: Rhetoric and Reality (PHD Thesis: University of Daundee 2005) 20.

.. The Parties acknowledge that their fiscal position has been based on this Agreement, the
Definitive Agreements and the law and practices which are in force in (state) as of the Effective Date.
The Parties agree that in the event that the Government shall enact any new law or decree which
demonstrably has a Material and Adverse Effect on (project co) or its Affiliates, fiscal position with
respect to the Project, the Government shall take all steps as may be necessary to restore the fiscal
benefit contemplated to be enjoyed by the Parties under this Agreement.
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62. Based upon Atticle... above, if any existing Laws of... or any other applicable or existing law of
any other Government, is changed or repealed, or if new laws are introduced, or if there occurs a rise
in the tax rate or the introduction of a new tax, which bears unfavorably on the financial status of the
Joint Venture of the Parties, then the Parties will apply all efforts that are necessary to completely or
partially release the Joint Venture or the Parties from the above- mentioned changes or the Parties
will undertake all other necessary stops to alleviate the unfavorable impact of these changes.

See: P. Bernardini, Stabilization and gas Investments (2008) 1/1 Journal of World Energy Law &
Business 98.
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8. H. Batiffol: Réflexions sur la coordination des systémes nationauxm Rec. cours La Haye, 1967, t.
1. P. 169 spéc., n 4. P. 271.

85_ P, Louis- Lucas: La liberté contractuelle en Droit international Privé francais in Mé;anges J.
Babin, Paris Sierey, t. 11, 1963. P. 743.
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%7_ De La Paradelle: Les conflits de en matiére de nullities, Thése, Paris, éd. Dalloz, 1967m n 236, p.
157.

234 Ga ~ Gl gapall ~Als S ae aeal 2 %
8. H. Batiffol. Op cit. p 253.
_p_ Courbe. Op cit. p 564.
"... Il est admis que ce sont les parties ells- mémes qui peuvent fixer le champ d’application dans le
temps de la loi choisie".
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™. Ch. Gavalda: Les conflits dans le temps en Droit international privé. Thése. Paris, 1955. P. 315 et
s.n, 229.

"2_H. Batiffol: Les conflits de lois en matiére de contats, etude de Droit international privé compare,
Paris. Sirey. 1938, n. 74 p. 68.
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1961, dactyl. P. 157.

193



Aol gl 3 A1 agiall b g pekal) ) oy

pliialy daldl) aliilly . kil Ganly ¢8RN and e Wb U sd JS 4 LAY B of Uale
7S dg gana b paidall (i (Gl ) By pally pashy SLiay) 5o B

Bacth apaat (oo AliTa (Gobaill ualy (gl apans Al cudils o)y 45 o) g1l
Ol aany M) ga all) O maasay @AY pe o)l Y Lagda Saaly JS of Y Aliy)
OSl asa (e sgd A5 Crag cdlld Suay sl ai ) daliiad Gl Jady 4df Y dhal) aSay o2
Jalha Alalaty Yo

o ) LAY Japdd o Ll (b —

Alsal) o Badal) ¢S op Ll alsal (s ) il clil hapd jladl il
sl o AR Gag A8 ) ey cdapdd) M e o Bl o gAY 8 A

1936/2/4 * ¢l Ville & Anvers dpdd 3 Juusg p cilitin) daSae cuad b
daad gt Liayf Ladly cailal) puy piall Jadh pund poucadl) Litun uliony (e (o il oall)' 0y
76.HM

aie G 8 of el o tadh 1936 ale ALY Llad) dasaal) @) 8 Las
1 sl Bl Aime Alaay 3laly aaly ¢ gilel o Uil Aima Al ao il aandic pliadl
Vs e dasa ¢ogity o) ey ad La 13a . LEaY Al gy 0 sdidy CBIY) O af (Ll gl
o) () ablgh b Agall oLl B oy ) AUI CBY) £ acadd lillia 25 e ol (88
S A gAY Al aat ey M) L ga (pma gyl dgaaall

JaxS g o il il Japd adald (O by atal) 138 o ASE (e uila g
O Bl Laddl e pgdagy Gt aty g (Lgild ¢ il Bl (st A lee (B Gl L)
O$Ll soumission illimitee" siaall 18 gouadll 5,88 o 3€59 impossible’ il
77'@5‘!‘&‘ u?b

L) (i) AaSaa pla ) A 48 aad) o Jag pll aygall sLas¥) (LS 13l
aly QLA daay al ) Siall aSalld cddaa & g fiaa pla 2B saliiad Gl (1950 ale alall

5. Batiffol: Contrats et convention, Rép. Dalloz dr, int. n. 37.
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1938-1-57 note Philonenko.
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"8 Cass. Civ., 15 mai 1935 affaire Wisner et Prevost C. Hampele: S 1935-1-244; Nouv Rev. 1935. P.
341; Rev. Crit. 1936. P. 463 note Niboyet; Clunet 1936. P. 601. Gaz Pal.1963-11-202.

Parism 24 avril 1940 affaire Maritimes, Gaz. Pal. 1940. 1. 433; Nouv. Rev. 1940. P. 196.; Dr. fin,
1940. P. 91; S 1942. 11. 29 note.
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. Rennesm 8 décembre 1977, Clunet 1978. P. 885 note A. Lyon- Caen. Cassm civ. 29 juin 1975,
Rev. Crit. 1976, p. 338 note H. Batiffol.

8_N. David: Les clauses de stabilité.... clunet 1986. P. 79, spec., p. 83.

"C’est dans le Droit applicable au contrat qui déterminera la validité de la clause".

8._ Ph. Kahn: Contrats d’Etat et nationalization, les apports de la sentence arbitral du 24 mars, 1982,
clunet 1982, p. 844.
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8. F. Garcia, State Responsibility in case of stabilization clauses (1993) 2 Journal of Transna onal
Law & Policy 23.

8. Guarantees in the contact acts as a form of protection to the inclusion of the than leaving the
contract subject of the general applicable foregn investor rather contract law.

See: I1C 153 (2001) (at http://www.labin.ru/files/Link-Trading-Moldova.pdf ), Paras. 73-86. See also
Sapphire International Petroleum Limited v National Iranian Oil Company 36 ILR 136 (1967). See
also TOPCO v Libya, I.LE.T.L.R. (2006). P 91 at 98.
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%. A. Kolo, Renegotiation and Contract adaptation in the International Investment Projects:
Applicable Legal Principles & Industry practices (2003) 1/2 Oil, Gas & Energy Law Intelligence.

8. W. Thomas and G. Ndi, Stabilizing International Investment Commitments: International Law
versus Contract Interpretation (1996) 31 Texas International Law Journal 231.

8. 3. Jeswald, Renegotiating International Business Transactions: The continuing struggle of life
against form (2001) 35 The Interna onal Lawyer 1507.

8. Case Concerning the Factory at Chorz” ow (Claim for indemnity) (The merits)m Judgment No. 13
of September 13, 1928, Publications of the Permanent Court of International Justice, Vollection of
Judgments Am No. 17.

®_ The essential principle contained in the actual notion of an illegal act ... a notion that seems to be
established by international practice and in particular by the decisions of arbitral ... is that reparation
must as far as possible, Wipe out all the consequences of the illegal act and re-establish the situation
which would, in all probability have existed if the act had not been committed.
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%_ N. Nassar, Sanctity of Contracts Revisited: A study in the Theory and Practice of Long- Term
International Commercial Transaction (Martinus Nijhoff Publishers: Netherlands 1995) 204.
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% G. Joffé, P. George and C. Searle, Expropriation of oil and gas investments: Historical, legal and
economic perspectives in a new age of resource nationalism (2009) 2/1 Journal of World Energy Law
& Business 3.

%2 Yves Derains and Richard H. Kreindler, eds, Evaluation of Damages in International Arbitration
(Dossiers, Institute of World Business Law: 2006). 225.

%.'S. R.Chowdhury, "Permanent Sovereignty and its Impact on Stabilisation Clausesm Standards of
Vompensation and Patterns of Development Co-operation”, in K. Hossain and S. R. Roy Chowdhury,
eds, Permanent Sovereignty over Natural Resources in international Law: Law and Practice (Frances
Pinterm London, 1984), p. 42.

% F. V. Garcia- Amador, The Changing Law of International Claims (1984), p. 583.
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A. Adaralegbe, Stabilizing Fiscal Regimes in Long- Term Contracts: Recent
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Business 104; Al Faruque, A. Stability in Petroleum Contracts: Rhetoric
and Reality (PHD Thesis: University of Daundee 2005) 20.
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their Effectives in the Petroleum Sector of Developing Countries: A cas
study of Nigeria, (Unpublished LLM Dissertation submitted to the
CEPMLP, University of Dundeem 2003) 7.

A. Kolo, Renegotiation and Contract adaptation in the International
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(2003) 1/2 Qil, Gas & Energy Law Intelligence.
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