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Article XXII: Consultation

1. Each contracting party shall accord sympathetic consideration to, and shall afford adequate

opportunity for consultation regarding, such representations as may be made by another contracting

party with respect to any matter affecting the operation of this Agreement.

2. The CONTRACTING PARTIES may, at the request of a contracting party, consult with any

contracting party or parties in respect of any matter for which it has not been possble to find a

satisfactory solution through consultation under paragraph 1.

Article XXI111: Nullification or I mpair ment

1. If any contracting party should consider that any benefit accruing to it directly or indirectly

under this Agreement is being nullified or impaired or that the attainment of any objective of the

Agreement isbeing impeded as the result of

(a) thefailure of another contracting party to carry out its obligations under this Agreement, or

(b) the application by another contracting party of any measure, whether or not it conflicts with

the provisions of this Agreement, or

(c) the existence of any other situation,

the contracting party may, with a view to the satisfactory adjustment of the matter, make written

representations or proposals to the other contracting party or parties which it considers to be

concerned. Any contracting party thus approached shall give sympathetic consideration to the

representations or proposals madetoit.

2. If no satisfactory adjustment is effected between the contracting parties concerned within a

reasonable time, or if the difficulty is of the type described in paragraph 1 (c) of this Article, the

matter may be referred to the CONTRACTING PARTIES. The CONTRACTING PARTIES shall

promptly investigate any matter so referred to them and shall make appropriate recommendations to

the contracting parties which they consider to be concerned, or give a ruling on the matter, as

appropriate. The CONTRACTING PARTIES may consult with contracting parties, with the

Economic and Social Council of the United Nations and with any appropriate inter-governmental

organization in cases where they consder such consultation necessary. If the CONTRACTING

PARTIES consder that the circumstances are serious enough to justify such action, they may
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authorize a contracting party or parties to suspend the application to any other contracting party or
parties of such concessons or other obligations under this Agreement as they determine to be
appropriate in the circumstances. If the application to any contracting party of any concesson or
other obligation is in fact sugpended, that contracting party shall then be free, not later than sixty days
after such action is taken, to give written notice to the Executive Secretary(3) to the Contracting
Parties of its intention to withdraw from this Agreement and such withdrawal shall take effect upon
the sixtieth day following the day on which such noticeisreceived by him.
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“Representatives of the contracting parties shall meet from time to time for the purpose of giving
effect to those provisions of this Agreement which involve joint action and, generally, with a view to
facilitating the operation and furthering the objectives of this Agreement...”. GATT 1947, Article
XXV: 1.
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"At first glance, one may doubt whether the DSU actually provides for the judicial settlement of
disputes. First, contrary to the Appellate Body, WTO panels are not standing bodies but ad hoc
tribunals created pursuant to predetermined procedures in the DSU. Pands must be established ad
hoc for each case by the WTO Dispute Settlement Body (they cannot be established by the mere will
of the disputing parties). Still, their establishment is quasi-automatic pursuant to the negative
consensus rule in DSU Article 6(1). In terms of their mode of establishment, panels could thus be
qualified as encompassing a mixture between arbitration and judicial dispute settlement. Yet when it
comes to their actual function and way of handling disputes, the DSU leaves no doubt that panels are
judicia in nature. Second, the legal findings and conclusions of both panels and the Appellate Body
culminate only in “recommendations” to the defending party. These recommendations must ill be
adopted by the Dispute Settlement Body to obtain their legally binding force as between the parties to
the dispute. Once again, this body takes its decision by negative consensus, i.e., quasi-automatically
(under DSU Articles 16.4 and 17.14). At mog, this procedure could mean that the WTO judiciary
includes the WTO Dispute Settlement Body. In practice, however, both pands and the Appellate
Body are established, operate, and reach their legal conclusions in an entirely independent and law-
based fashion. They are judicia tribunals in the international law sense'. Pauwelyn, The Role of
Public International Law In The WTO: How Far Can We Go?, op. cit., p. 553.
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6 UNDERSTANDING THE WTO: SETTLING DISPUTES, A unique contribution: "Panels are like
tribunals. But unlike in a normal tribunal, the panellists are usually chosen in consultation with the
countries in dispute. Only if the two sides cannot agree does the WTO director-general appoint them.
Panels consist of three (possibly five) experts from different countries who examine the evidence and
decide who is right and who is wrong. The panel’s report is passed to the Dispute Settlement Body,
which can only reject the report by consensus.

Panellists for each case can be chosen from a permanent list of well-qualified candidates, or from
esawhere. They serve in ther individual capacities. They cannot receive instructions from any
government",
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